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Themes and Other Considerations

A trial is a slice of life, a struggle
between good and evil, truth and de-
ception, right and wrong. Sometimes
that slice more readily favors the de-
fense right out of the box, as in medi-
cal negligence cases.! But in heavy truck
crash cases, credible research has long
demonstrated that juries side most of-
ten with the plaintiff.?

This is so for a number of reasons.
First, the Federal Motor Carrier Safety
Regulations (FMCSRs), specifically
adopted by Illinois law,’ impose clear
safety duties on the owners and opera-
tors of commetcial motor vehicles.* The
FMCSRs require vigilance by the com-
pany to assure its drivers are not only
qualified and rested,” but the tractor-
trailers they operate are safe.® The mo-
tor carrier also bears the burden of as-
suring that its driver complies with the
FMCSRs.” The driver and motor cat-
tiet each have the duty to limit the
driver’s hours of service,® the obliga-
tion to inspect the equipment,’ place
unsafe equipment out of service,'” and
operate the vehicle with extreme cau-
tion in hazardous weather and various
other safety duties.

The onerous and specific safety re-
sponsibilities imposed by the FMCSRs,
coupled with the devastating harm a
semi-truck crash can inflict, make the
case for holding commercial motor
carriers and their drivers to the highest
standard of care — or at least to a stan-
dard well above that of the average
passenger car driver. This point becomes
even mote evident considering that the
specific safety duties imposed by the
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FMCSRs on motor carriers and their
drivers are in addition to the general ob-
ligation to use due care and follow the
“rules of the road”— rules well-known
by the typical juror. So juxtaposing the
higher level of skill and training required
of professional truck drivers with that
possessed by the average motorist is
important, particularly when the actions
of the motorist contribute to the truck
crash, as often occurs. Remind the ju-
rors that professional truck drivers are
“on the job” behind the wheel, as op-
posed to motorists who are not at work
when they drive.

Secondly, many jurors possess some
knowledge, direct or indirect, about the
epidemic of unsafe heavy trucks and
careless commercial truck drivers on our
highways. These jurors are therefore
likely then to apply that life experience
to your accident facts, viewing the evi-
dence through a filter which best suits
the plaintiff’s case. Assuming the evi-
dence demonstrates at least a slight
probability that safety regulations were
transgressed, jurors are willing to find
plaintiff has satisfied her burden of
proof, whereas those same jurors
would likely return a defense verdict
with similar evidence in a crash case in-
volving only passenger cars.

Third, heavy trucks are intrinsically
dangerous instrumentalities. A loaded
tractor-trailer with out-of-adjustment
brakes is akin to an 80,000 pound
freight train barreling off its tracks and
straight down the highway. Juries un-
derstandably want to assure that safety
laws regulating these frightening instru-
mentalities are strictly followed. After
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all, most jurots drive and are forced to
share the highway with those same dan-
gerous trucks and drivers. Jurors are
therefore typically willing to reinforce
the safety rules with a substantial ver-
dict.

For plaintiffs’ counsel then, the se-
cret is to go with the flow. Themes re-
lating to safety will resonate loudly with
the jury. Defense counsel, however, face
a bumpier road. The tried and true de-
fense theme of personal responsibility
is likely to backfire, particulatly if there
is an evident failure by the motor car-
riet or its driver to fulfill the safety re-
sponsibilities the FMCSRs impose. On
the other hand, if the facts do support
the defense position, and the jury is sup-
plied with clear evidence supporting
those facts, then juries will rule for the
defendant trucker or motor carrier ev-
ery time — particulatly if the defense
counsel succeeds in discrediting plain-
tiff or her attorneys.

Jury Selection in a Trucking Case

No facet of trial possesses greater
importance than voir dire. But the moni-
ker “jury selection” is grossly mislead-
ing; the process is really one of “de-
selection.”" Your job as counsel is never
to select a jury but “de-select,” ridding
the panel of those biased or prejudiced
against your client.”

The fundamental goal of voir dire
is to help identify these biases and atti-
tudes regarding your case and client. Of
course, this goes hand in hand with the
intelligent exercise of peremptory chal-
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lenges. As our appellate court has suc-
cinctly stated:

The purposes of voir dire are
to (1) enable the trial court to
select jurors who are free from
bias or prejudice, and (2) ensure
that attotneys have an informed
and intelligent basis on which to
exercise their peremptory chal-
lenges. Pegple v. Gregg, 315 1L
App. 3d 59, 247 Ill. Dec. 820,
732 N.E.2d 1152 (2000).

* * *

A trial court’s limitation on voir
dire will constitute reversible er-
ror if it precludes a party from
ascertaining whether the minds
of the jurors are free from bias
or prejudice which would con-
stitute a basis of challenge for
cause ot which would enable
him to exercise his right of pe-
remptory challenge intelligently.
People v Strain, 194 1l. 2d 467,

467-77, 252 Ill. Dec. 65, 742
N.E.2d 315, 320 (2000).
Village of Plainfield v. Nowicki, 367 111
App. 3d 522, 854 N.E.2d 791 (2006).%

The fundamental goal is to gather
sufficient information so that one may
intelligently exercise peremptory chal-
lenges and exclude those jurors likely to
construe the evidence or inferences
against your client, regardless of the
proof. Both sides of the “v”share this
same goal, as experienced trial lawyers
well-know. A secondary, but equally
important, goal for plaintiff’s counsel
is innoculation of the panel from dis-
qualification due to bias against semi-
trucks or truckers. It is therefore criti-
cally important for plaintiff’s counsel to
address the issue of bias, first. Make sure
you let the jurors know that both sides
want a fair and impartial jury; they must
promise not to judge the defendants
by their prior, out-of-court experience
regarding trucks or truckers. Other-
wise, many of the jurors will “strike

themselves” by conceding some sort
of “bias” without defense counsel
using any preemptory strikes. Ad-
dressing bias first will allow you to
help potential jurors understand the
difference between past experience
and actual bias. Concomitantly, this
will assure that defense counsel uses
his or her peremptory strikes without
getting a free pass, so that ultimately
your jury is well-balanced.

Most experienced lawyers agree
that neither the defense nor the plaintiff
is likely to gather enough information
to intelligently exercise their peremptory
challenges when the court conducts voir
dire. In fact, in a trucking case, lawyer
participation in voir dire is critical —
especially for defense counsel. This is
so because the defense, from the out-
set, may well face a venire adverse to
their client before the trial commences.'®
Social science has long established that
potential jurors typically respond to the
judge’s questions in a less-than-candid
way.'® That voir dire conducted by coun-
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sel rather than the court is the best means
of ensuring juror impartiality has long
been established and it is supported by
sound psychological research."”
The reasons are best summed-up
as follows:
(1) The judge is an imposing author-
ity figure possessed of a higher so-
cial-ranking than anyone in the room
whom most potential jurors will
wish to please; the dominate con-
cern of potential jurors is often
“how do I not offend the judger”
Venirepersons therefore tend to re-
spond to the judge’s inquiry with less
candor than if the questions are
posed by counsel, to whom poten-
tial jurors believe they owe, and will
typically show, much less deference.’®

(2) The lawyers for each side nec-
essarily possess a more thorough
working knowledge of the case
details than the judge. The trial judge
simply cannot be expected to know
all the evidence to be presented in
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every case, or at least certainly not
as well as the trial lawyers who have
spent countless hours working on
the case over the course of years.
Counsel are therefore better posi-
tioned to understand what questions
should be posed and more inclined
than the judge to follow-up on in-
complete or ambiguous initial re-
sponses with the type of probing
questions required to explore and
expose prejudices.”

(3) The non-verbal communication
of a prospective juror (such as dis-
plays of tension, evasion or hostil-
ity) is much more revealing when
questions are posed by advocates
and not by the neutral judge. This
data, which by its very nature is not
part of the record, is nevertheless
essential for intelligent exercise of
petemptory challenges. But when
the judge conducts voir dire, the liti-
gants are largely deprived of this
critical data.®

Venirepersons are often unaware of
their own prejudices and preconcep-
tions and disinclined to acknowledge
them when asked general questions on
voir dire such as whether there is any
teason they cannot be fair and impar-
tial, as the U.S. Supreme Court and Sev-
enth Circuit Court of Appeals have
conceded.”! Potential jutots may also
conceal prejudices out of a desire to
avoid embarrassment, or to conform
to expected responses, or even for
more sinister reasons.”

In order to intelligently exercise
one’s peremptory challenges in a truck-
ing case, particulatly if you are repre-
senting the defendant, you must have
the opportunity to participate in voir dire.
Your primary goal will be to encour-
age and facilitate a frank discussion by
the venire of the issues in your case, so
that you can learn from their answers
whether they are likely to be hostile or
adverse to your position.”
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