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When your client 
is injured on the 
job, don’t 
neglect 
potential third-
party liability. 
Workers’ 
compensation 
laws and 
employer tort 
immunity can 
frustrate an 
injured worker’s 
recovery, but 
third parties 
can provide an 
avenue.
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Almost 3 million people suff ered work 
injuries in 2012, and more than 4,300 of 
those injuries were fatal.1 Employer negligence plays 
a role in nearly every worksite mishap. For example, the Occupational Safety and 
Health Administration (OSHA) investigated steelworker fatalities that occurred 
between 2003 and 2013 and found employer safety violations in 200 out of 230 
accidents.2 Almost three in four deaths in the heavy construction industry between 
2012 and 2013 involved employers’ violations of OSHA standards.3 Yet, by paying 
workers’ compensation benefi ts, an employer enjoys immunity from its employees’ 
personal injury lawsuits in most cases, no matter how egregious the employer’s 
conduct or how devastating the harm. Fortunately, the cloak of tort immunity covers 
only the injured worker’s employer and coworkers; plaintiff s can proceed against 
negligent third parties—such as contractors and vendors—to help workers who 
were injured on the job. First, you must learn to identify those third parties and 
possible liability theories. 

Sometimes, third-party liability is obvious. For example, when a factory worker 
is killed by a vendor’s delivery truck that was driven dangerously, the liability of the 
truck driver and the driver’s employer is clear. However, more frequently, third-
party liability is subtle and overlooked. You must carefully scrutinize every fac-
tor that contributed to your client’s work-related injury. You should analyze the 
potential liability of equipment manufacturers; suppliers of dangerous tools or 
materials; inspection and maintenance companies; on-site independent contrac-
tors, subcontractors, or vendors; property owners; and all other entities who may 
have contributed to the accident. 

Certain aspects of your client’s case, such as a site inspection, may require the 
employer’s or the workers’ compensation carrier’s assistance. Employers are fre-
quently reluctant or unwilling to help. Remind the employer that a third-party 
recovery will improve its claims history or “loss ratio,” thereby reducing future 

TSIDEthe Toolbox

JETTA PRODUCTIONS/GLOW IMAGES Trial | |  Apri l  2014 29



30 April  2014 | | Trial

Wo r k p l ac e  S a f e ty  | |  Thinking Outside the Toolbox 

ERIK ISAKSON/GLOW IMAGES

workers’ comp insurance premiums. You 
can also contact workers’ comp carriers 
directly—they usually understand the 
benefi t of assisting with your third-party 
case given their subrogation interest in 
the worker’s third-party recovery. 

 The employer and its carrier may 
be uncooperative or adversarial if your 
jurisdiction permits third-party defen-
dants to file cross claims against an 
employer, or when the employer has 
an enforceable contract requiring it to 
indemnify and defend the negligent third 
party.4 Some states have rules permitting 
an injured worker to bring an action for 
the sole purpose of conducting discovery 
to ascertain liable third parties; others, 
like Pennsylvania, permit presuit discov-
ery to identify third parties.5 Absent such 
a statutory remedy, the best and perhaps 
only prudent course of action when the 
employer refuses to cooperate is to com-
mence an action against the employer 
seeking a temporary restraining order to 
preserve critical evidence and compel-
ling production of accident investigation 
reports and other information identify-
ing potential third parties. 

If you do not bring a lawsuit imme-
diately, at a minimum, send a spoliation 
letter directing the employer and its 
insurer to preserve the tools and equip-
ment involved in the accident, as well as 
all critical documents and data. Be sure 
to itemize the evidence to be preserved 
in detail because merely asserting “all 
relevant documents” leaves too much 
latitude. A California appellate court 
held that a party charged with negligent 
spoliation has no duty to preserve evi-
dence for a plaintiff ’s use against a third 
party absent a specifi c request to do so.6
Remind the employer and its insurer that 
compliance with routine retention prac-
tice does not, in itself, immunize a party 
from potential spoliation liability.7 “Once 
a party reasonably anticipates litigation, 
it must suspend its routine document 
retention/destruction policy and put 

When your client’s 
injury results from 

the use of equipment, 
tools, or machinery, 

an engineering 
expert will be 

essential to 
ascertain whether 

the product was 
defectively designed 
or malfunctioned, or 

whether its warnings 
or instructions 
were defi cient.

in place a ‘litigation hold’ to ensure the 
preservation of relevant documents.”8 If 
the employer ignores your request, you 
may be able to assert a spoliation claim 
or seek sanctions when that evidence is 
lost, destroyed, or altered.9

Case Investigation
Accident scenes change; tools and equip-
ment are lost, destroyed, or altered; wit-
nesses move away; and memories fade. 
So early investigation is critical. Inter-
view your client and his or her cowork-
ers about what led to the accident. What 
job procedure or industrial process was 
being performed at the time, why, by 
whom, and how? Are they aware of 
any previous similar accidents? What 
equipment, tools, or materials were 
being used? Who was present during 
and before the accident? What was your 
client and each witness’s role in the proj-
ect or task? Videotape or photograph the 
scene, including the equipment and pro-
cess involved. Preserve items involved 
in the accident, such as clothing, shoes, 
safety equipment, and tools. 

Documents. Obtain copies of every 
accident report and fault analysis, and 
the employer’s internal investigation. 
Most collective bargaining agreements 
require a joint employer-union safety 
committee to investigate lost-time acci-
dents (when your client is out of work 
due to the injury), and the information 
gathered can be invaluable. Contact your 
client’s union representatives for assis-
tance and for a copy of the investigation 
documents. Safety committee members 
will likely be aware of prior similar acci-
dents, some of which may have led to 
litigation and can shed light on potential 
third-party liability. 

To find information about other 
similar incidents (OSI) on the same 
worksite, fi rst look to OSHA. It main-
tains the integrated management infor-
mation system (IMIS), a database easily 
searchable by keyword, text in the sum-
mary, event date, or industry. It helps 
fi nd OSIs, summarizes OSHA’s fatality 
and catastrophic injury investigations, 
and is accessible via OSHA’s website.10

Another way to discover OSIs is by 
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searching local newspaper archives for 
accidents at a particular plant or proj-
ect. This can produce a treasure trove 
of information, such as the identities of 
potential witnesses. 

When vendors or outside contrac-
tors are directly involved, demand cop-
ies of their contracts with your client’s 
employer. In a general industry case, 
the plant operator/employer may have 
a “master agreement” under which the 
third party/vendor periodically sends 
invoices to the plant operator. Often 
only the invoices are produced in dis-
covery as the “contract,” so make sure 
you request and obtain all master or 
general agreements. 

In a typical construction accident 
case, the employer may be a subcontrac-
tor hired by the construction manager, 
the general contractor, or the landowner. 
The contract documents will reveal the 
identities and relationships of these 
entities and all others on the site, their 
insurance carriers, and any indemnifi ca-
tion agreements. These contracts usually 
impose safety duties on the parties, the 

breach of which will support a third-
party claim. 

Send a Freedom of Information Act 
request to OSHA regarding its investiga-
tion of the accident. Its fi le may include 
photographs, witness statements, dia-
grams, and the identities of everyone 
on site at the time. The employer must 
fi le a “First Report of Accident” with the 
state workers’ compensation board, and 
you should request a copy. These docu-
ments are generated almost immediately 
after the accident and contain invaluable 
information relevant to your third-party 
liability investigation and analysis. 

Codes, standards, and regulations. 
Codes, standards, and accepted custom 
and practice exist in practically every 
industry governing work processes, 
products, tools, and equipment. Iden-
tify which ones apply to your case. For 
example, if a vendor supplying services 
to a steel mill agreed to ensure OSHA 
compliance but created a dangerous trip 
hazard by piling debris in the aisle near 
its work area, this could serve as a basis 
for holding the contractor liable for a mill 

worker’s trip and fall injury.11 Many states 
enacted construction and general indus-
trial safety laws in the early 1900s, which 
imposed non-delegable safety duties at 
work sites, thereby governing employ-
ers and third parties alike. But since the 
advent of tort “reform,” most have been 
repealed, with a few notable exceptions.12

Always consider OSHA’s multi-
employer jobsite rules, which allow 
more than one employer to be cited for a 
hazardous condition that violates OSHA 
standards, particularly when the injured 
worker’s direct employer (the steel mill 
in the previous example) has similarly 
violated OSHA rules.13 This will enable 
you to mitigate the direct employer’s 
fault by establishing that the third party, 
as a creating, exposing, or controlling 
“employer,” owed the injured worker 
the same duty as the direct employer.14

Look for potential violations of other 
industry codes and standards, includ-
ing those promulgated by the American 
Society for Testing and Materials Inter-
national (ASTM), American National 
Standards Institute (ANSI), Interna-
tional Organization for Standardiza-
tion (ISO), and Building Officials and 
Code Administrators International, 
Inc. (BOCA). Various trade association 
guidelines can also be useful, such as the 
American Concrete Institute and Ameri-
can Iron and Steel Institute. Standards 
exist for nearly every product or proce-
dure—fi nd them or direct your consul-
tants to do so.

Experts. Hire a qualified safety 
expert from the outset. When your cli-
ent’s injury results from the use of equip-
ment, tools, or machinery, an engineer-
ing expert will be essential to ascertain 
whether the product was defectively 
designed or malfunctioned, or whether 
its warnings or instructions were defi -
cient. It is also helpful to retain experts 
on the manufacturing process or the 
industry involved. They can provide 
valuable insight into standard practice, 
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applicable industry regulations, and the 
responsibilities of the parties involved. 

Defective Products
When a worker is injured while using a 
product—which broadly encompasses 
the tools, equipment, machines, and 
vehicles involved in the accident—there 
may be a basis for pursuing a products 
liability claim against the manufacturer 
or supplier. Although products liability 
laws vary by jurisdiction, they gener-
ally provide a basis for recovery against 
a manufacturer and supplier of a defec-
tive and unreasonably dangerous prod-
 uct.15 A product may be dangerously 
defective because of a manufacturing 
defect, a defective design, or failure 
to provide adequate warnings.16 For 
example, a power saw may be defec-
tively manufactured, causing its blade 
to shatter simply from centrifugal force, 
or the tool may be designed with inad-
equate guards, exposing the worker 
to unreasonable danger during use. 
Adequate warnings and instructions 
for any apparatus must be supplied, 
particularly when foreseeable use may 
expose the worker to latent dangers.17

Thorough analysis of all the instru-
mentalities involved in the accident is 
absolutely critical as products liability 
claims often provide the only route to 
third-party recovery.

Often the products and equipment 
used on work sites, such as overhead 
cranes, are manufactured or sold far 
outside the statute of repose for prod-
ucts liability actions. But that does not 
necessarily time-bar your client’s third-
party liability claim. Conduct discovery 
to determine whether the product was 
reconditioned, substantially altered, or 
modifi ed; if so, argue that these changes 
were so signifi cant that a “new” or dif-
ferent product resulted, restarting the 
statute of repose period.18

When a third party supplies the 
employer with a used product for which 

the repose period has expired, the manu-
facturer may have a valid statute of repose 
defense. But the supplier might face lia-
bility for providing a product knowing 
that it was or would likely be dangerous.19

If the statute of repose irrefutably bars a 
products liability claim, but the product 
was not maintained or repaired in-house 
by the employer, explore the possibility 
that a third-party maintenance, inspec-
tion, or repair company should be held 
liable for not correcting or warning about 
the dangerous condition.

Apart from strict products liabil-
ity, simple negligence may provide a 
basis for tort recovery against a third-
party supplier that provided the tools 
or equipment but failed to make them 
safe or discover the danger and warn 
the employer.20 For example, if your cli-
ent fell from a ladder or platform that is 
unsafe for the purpose for which it was 
supplied—such as a ladder without a 
cage—the third-party seller may be held 
liable, even if the ladder or platform is 
affi  xed to the employer’s premises.21

Dangerous Premises
The factory or premises where the 
injured worker was hurt might not be 

owned or maintained by the employer, 
exposing a third-party entity to potential 
tort liability when employees are injured 
by a condition of the premises or by 
 others’ dangerous behavior. The prop-
erty owner must maintain its premises 
in a reasonably safe condition, but it gen-
erally has no duty to provide a factory 
employee with a safe place to work.22

The scope of this duty is embodied in 
The Restatement (Second) of Torts, which 
provides that a landowner is subject to 
liability if it knows or should know of 
a danger and should realize it involves 
an unreasonable risk; should expect 
that invitees will not realize the danger 
or will not protect themselves against 
it; and fails to exercise reasonable care 
to protect the invitees from danger.23

The landowner’s duty to maintain the 
premises in a reasonably safe condi-
tion protects employer and employees 
alike, as well as invitees lawfully on 
the premises.24 The restatement recog-
nizes that more than one entity can be a 
“possessor” of land, exerting the requi-
site control to support tort liability for 
known dangerous conditions for which 
it did not warn or correct.25

A landowner must  exercise 

Carefully analyze the 
conduct of all third-
party entities with a 
direct connection to 
the accident to 
determine whether 
they owed a duty of 
care to the injured 
worker. A breach of 
that duty would 
support a negligence 
claim.
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reasonable care to discover defects or 
dangerous conditions on the premises 
and will be held liable for injuries that 
result from any dangerous condition that 
could have been discovered; this duty 
is ongoing26 and extends to protecting 
invitees from the foreseeable, danger-
ous behavior of others on the prem-
ises.27 Other third parties may be liable 
as well. If a contractor or vendor created 
the dangerous condition or was charged 
with inspection or maintenance duties, 
third-party liability may follow. 

For example, a vendor in a process-
ing plant who contracts with the plant 
operator/employer to provide cleaning 
services incurs third-party liability to 
a plant employee injured while falling 
on waste material the vendor negli-
gently failed to remove. A construc-
tion manager hired to perform daily 
site inspections can be held liable for 
harm to employees of a specialty con-
tractor injured by uncorrected hazards 
the construction manager should have 
seen and remediated. In both examples, 
the third parties could be deemed pos-
sessors of a portion of the premises, and 
each may incur landowner liability, as 
well as potential liability for breach of 
their contractual obligations. 

Third-Party Duties 
Carefully analyze the conduct of all 
third-party entities with a direct con-
nection to the accident to determine 
whether they owed a duty of care to the 
injured worker. A breach of that duty 
would support a negligence claim.

Contractual duty of care. A duty of 
care may arise contractually.28 Where 
the contract affi  rmatively evinces the 
parties’ intent to charge one party with 
a duty of care, actionable negligence may 
be predicated on the failure to carefully 
perform that contractual duty.29 Courts 
generally hold that a duty of care may 
arise out of a contractual obligation 
in three circumstances: where the 
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promisor, while engaged affi  rmatively 
in discharging a contractual obligation, 
creates an unreasonable risk of harm 
to others or increases that risk; the 
worker has suff ered injury as a result of 
reasonable reliance on the third-party 
defendant’s continuing performance of 
a contractual obligation; or the contract-
ing party has displaced the employer’s 
duty to maintain the instrumentality or 
premises safely.30

For example, the cleaning contrac-
tor who leaves a fl oor wet and slippery 
increases the risk of harm to workers 
traversing the fl oor and may incur liabil-
ity for fall injuries. Or that contractor 
may incur third-party liability if it is 
contractually required to clean up after 
each shift yet fails to remove debris, 
which causes a worker to fall during 
the shift change. 

Close scrutiny of all contracts 
between the property owner and any 
vendor, contractor, or other third party 
is important. The essential contract 
terms often are contained on the back 
of a purchase order or invoice, so be 
sure to demand production of the 
original  documents. The goal is to fi nd 
a contractual provision imposing a duty 
of care, the breach of which is a causal 
factor in the accident. This could include 
an agreement to comply with OSHA, 
to ensure safety, to supply safe and 
adequate equipment, or to inspect and 
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warn about unsafe conditions.
Assumption of duty. A duty of 

care supporting tort liability may arise 
where the third party assumes such a 
duty, either gratuitously or contractu-
ally.31 For example, an entity voluntarily 
conducting safety inspections, holding 
safety meetings, or correcting safety 
violations may have assumed a duty 
of safety, creating third-party liability. 
Some courts have found that an insur-
ance company assumes a duty regarding 
safety when it gratuitously undertakes 
to conduct safety inspections and ren-
der safety engineering services.32 Never 
constrain your search for third parties 
by looking only at the obvious actors.

When workers are seriously injured 
on the job, workers’ compensation ben-
efits may leave employees without a 
suffi  cient remedy. But if the facts and 
circumstances are carefully analyzed, 
third-party liability can provide a solu-
tion. Although it is typically a long and 
arduous battle, with proper investiga-
tion, creativity, and hard work, trial law-
yers can impart some measure of justice 
to an otherwise unjust system via third-
party recovery in tort. 

Kenneth J. 
Allen and 
Robert D. 
Brown are 
partners with 

the Kenneth J. Allen Law Group, which 
has offi  ces in Illinois and Indiana. They 
can be reached at kja@kenallenlaw.com 
and rdb@kenallenlaw.com.
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